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ACAORDER

Per B.M. Bivani, A.M.:

Feeling aggrieved by appeal-order dated 27.11.2018passed by learned
Commissioner of Income-Tax (Appeals)-3, Bhopal[“Ld. CIT(A)”], which in
turn arises out of assessment-order dated 10.03.2016 passed by learned
ACIT-2(1), Bhopal[“Ld. AO”] u/s 143(3) of Income-tax Act, 1961 [“the
Act”]for Assessment-Year[“AY”] 2013-14, the assessee filed this appeal on

following two grounds:

“l. That the Ld. CIT(A) erred in maintaining disallowance of deduction
of 80P of Rs.5,02,23,957/- in respect of storage income derived from
CAP storage.
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2. That the Ld. CIT(A) erred in maintaining disallowance of claim of
deduction u/s 80P of Rs.1,18,52,613/- on account depreciation
(Protective).”

2. This appeal was originally decided by our order dated 17.02.2022
wherein Ground No.1 was decided in favour of assessee but Ground No.2
was treated as infructuous and therefore not adjudicated.Subsequently, the
assessee filed Misc. Application No.13/Ind/2022 with a request to
adjudicateGround No. 2 on merit. The Misc. Application was allowed by
Order dated 07.12.2022. This way, the present-appeal has again come up

before us.

3. Presently we are required to adjudicate Ground No. 2 which reads as

under:

“2. That the Ld. CIT(A) erred in maintaining disallowance of claim of
deduction u/s 80P of Rs.1,18,52,613/- on account depreciation
(Protective).”

4. Heard the learned Representatives of both sides and case-records

perused.

S. Ld. AR submits that the assessee is an APEX body of marketing
societies, registered under M.P. State Co-operative Societies Act, 1960 and
part of the activities carried on by assessee were eligible for deduction u/s
80Pof Income-tax Act, 1961, which stand allowed to assessee. Ld. AR
further submits that while computing taxable income u/s 28 from various
activities (including the activities eligible for deduction u/s 80P), the
assessee claimed depreciation of Rs.1,60,23,529/- u/s 32 which the Ld. AO
disallowed while finalizing assessment. At the same time, the Ld. AO also
made a protective disallowance of Rs. 1,60,23,529/- out of the deduction
u/s 80P. During first- appellate proceeding, the Ld. CIT(A) allowed the claim
of depreciation of Rs. 1,60,23,529/- u/s 32. But the Ld. CIT(A) maintained

the protective disallowance out of deduction u/s 80P although he reduced
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the quantum of protective-disallowance from Rs. 1,60,23,529/- to
Rs.1,18,52,613/-. This way, according to Ld. AR, presently the protective
disallowance of Rs. 1,18,52,613/- out of deduction u/s 80P is sustained,
which has the effect of reducing the assessee’s deduction u/s 80P by Rs.
1,18,52,613/-. Ld. AR submits that the impugned disallowance of Rs.
1,18,52,613/- which is sought to reduce the deduction u/s 80P, is on
account of depreciation relatable to “Buildings and Godowns block” of
assets. Ld. AR submits that the assessee is having several “Buildings and
Godowns” consisting of not only the Building/Godowns used for the
activities eligible for deduction u/s 80P but also for other activities such as
keeping own goods of assessee which is not eligible for deduction u/s 80P,
administrative buildings, etc. Ld. AR submits that under the scheme of
Income-tax Act, 1961, the block of “Buildings and Godowns” is a single
block for depreciation purpose and there is no way to separate the
depreciation relatable to the activities eligible for 80P deduction. Hence it is
not at all justified on the part of revenue-authorities to reduce the deduction
u/s 80P by the amount of full depreciation of Rs. 1,18,52,613/-relatable to
“Buildings and Godown block” or by even a part of it. Hence, there is no
merit in sustaining protective disallowance of Rs. 1,18,52,613/-; the same

deserves to be deleted.

0. Ld. DR supported the orders of lower authorities and prayed to uphold

the disallowance.

7. We have considered the rival contentions and submissions of both
sides. After a careful consideration, we are unable to verify certain facts
relevant to the issue being agitated, viz. (i) whether and to what extent the
buildings/godowns are being used for the activities eligible for 80P
deduction or other activities as being claimed before us; and (ii) the
treatment given by assessee and accepted by revenue-authorities in the
preceding and subsequent assessment-years on this issue. Hence, we think

it appropriate to remand this issue back to the file of Ld. AO who shallfirst
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verify these aspectsand thereafter take a call on the issue in the light of legal

provisions of Income-tax Act, 1961 and the judicial rulings, if any, thereon.

That would enable to resolve the assessee’s grievance aptly. Needless to

mention that the Ld. AO shall give adequate opportunities to the assessee to

explain his case.

8. Resultantly, this appeal of assessee is allowed for statistical

purpose.

Order pronounced as per Rule 34 of LT.A.T. Rules, 1963 on 30/01/2023.

Order pronounced in the open court on ...... V2R /2023.
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